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TORRUELLA, Circuit Judge. Plaintiff-appellant DJ

Manuf acturing ("DIJM') all eges that Tex-Shield, Inc. ("Tex-Shield")
and Creative Apparel Associates ("Creative Apparel”) violated,
inter alia, a Puerto Rican antitrust statute, 10 P.R Laws Ann.
8§ 264 (2002), by conspiring to destroy conpetition in the market
for chemical protective clothing in Puerto Rico.* The district
court dismssed the conplaint on a notion to dismss. After
careful review, we affirm
I. Facts

Because this is an appeal froma dism ssal under Fed. R

Cv. P. 12(b)(6), "[w e glean the facts fromthe anended conpl ai nt,

stripped of any rhetorical gloss.” Young v. Lepone, 305 F.3d 1, 4

(1st Cr. 2002).

DIM manuf actures sewn clothing and equipage for the
United States mlitary. It is a "small disadvantaged busi ness”
under 48 C.F. R § 19.001 (2003) and a certified participant in the
Smal | Busi ness Adnministration's programfor contracts set aside to
smal | di sadvant aged busi nesses under Section 8(a) of the Small

Busi ness Act, 15 U. S.C. 8§ 637(a) (2000).

! The plaintiffs also alleged violations of Sections 1 and 2 of
the Sherman Act, 15 U.S.C. 88 1 and 2, Sections 2(a), (e), and (f)
of the Robinson-Patman Act, 15 U S.C. 88 13(a), (e), (f), the
Puerto Rican statute dealing with price discrimnation, 10 L. P.R A
8§ 263, and the Puerto Rican statute dealing with transactions in
restraint of trade, 10 L.P.R A § 258. The district court's
decision is unchallenged with respect to these other clains.
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Def endant Tex- Shi el d manuf actures, and its parent Bl ucher
GnbH holds a patent for, technology used to produce a cheni cal
protective material known as "Saratoga Filter Coth" (the "Cloth").
The Cloth is a protective shield against biological and chem cal
agents sewn into garnments purchased by the United States mlitary
and used for protection against attack by chem cal warfare.

In July 1993, the United States Air Force ("USAF")
requested bids for the production of 40,000 chem cal defense
coveralls. The bidding was |imted to businesses participating in
the SBA's 8§ 8(a) program such as DIM The USAF specified that the
coveral Il s nust be made using the Coth and identified Tex-Shield as
the sole source. DIJMwon the contract.

DIM t hen subcontracted with Tex-Shield to buy the Coth
for a price of $49.27 per yard. Subsequently, DIM and Tex- Shiel d
made a "techni cal services" contract, whereby, for a fee of $35, 000
per month for twel ve nonths, Tex-Shield agreed to provide DOMw th
certain technical services.

On June 24, 1994, the Defense Personnel Support Center
("DPSC') solicited proposals for the production of at | east 100, 000
chem cal and biological suits, with an option for nore. As wth
t he USAF solicitation, the DPSC solicitation was limted to SBA' s
8 8(a) programparticipants. Also, the solicitation required the
suits be made with the Coth; again, Tex-Shield was identified as

the doth's sole approved source.



In preparing its bid for DPSC, DIMinquired as to the
cost of procuring the doth. Tex-Shield quoted DIM a price of
$38.71 per yard for the first 100,000 suits, and $41.07 per yard
for any additional yardage. Tex-Shield quoted DIM a price of
$148.95 for the first 100,000 suits in pre-cut "kits" and $154. 43
per kit for any extra kits. Based on these quotes, DIM offered
DPSC a price of $186.62 per unit for the first 100,000 suits and
$183.50 for any nore suits. Creative Apparel bid $179.55 for the
first 100,000 suits and $186.02 for any extra. Creative won the
contract.

DIM filed a conpl ai nt agai nst Tex-Shield, Blucher USA,
Bl ucher GvbH, and Creative Apparel,? alleging several federal and
state antitrust violations. The conpl aint included allegations
that Tex-Shield violated 8§ 264 of the Puerto Rico Anti-Mnopoly Act
by selling goods in Puerto Rico at prices different fromthe price
at which the articles were sold el sewhere.

The district court dism ssed all of the clains, including
the 8 264 count, for failure to state a cause of action. See Fed.
R Cv. P. 12(b)(6). In dismssing the §8 264 count, the district
court read the section only as an anti-dunping statute, forbidding

the sale of goods at |ower prices in Puerto Rico.

2 Tex-Shield is wholly owned by Blucher USA, which in turn is
whol |y owned by Blucher GrH  Creative Apparel is, |like DIM a
cl ot hi ng and equi page manufacturer. Tex-Shield, the Coth's sole
supplier, also makes finished chem cal and biol ogical protective
cl ot hi ng.
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DIM appeal s only the | ower court's dism ssal of the § 264
count .

ITI. Standard of Review

W reviewthe district court's resolution of Tex-Shield's

notion to dismss de novo. Beddall v. State St. Bank & Trust Co.,

137 F.3d 12, 16 (1st Cr. 1998). Wen a litigant is facing a
summary dism ssal, we first accept the conplaint's well-pl eaded
factual allegations as true, drawing all reasonable inferences in
the plaintiff's favor, and then determ ne whether this readi ng of
the conplaint justifies recovery on any cogni zable theory. Martin

v. Applied Cellular Tech., Inc., 284 F.3d 1, 6 (1st Cr. 2002).

IITI. Analysis

We begin with the i ssue of statutory interpretation. The
district court limted the interpretation of the phrase "at prices
whi ch are substantially different" contained in 8§ 264 of the Puerto
Rico statute to only those situations where a supplier offers its
product at a substantially | ower price to Puerto Rican custoners as
opposed to non-Puerto Rican custoners, and ruled out those
situations where a supplier charged the Puerto Rican conpany
substantially nore than a non-Puerto Ri can conpany.

Neither this circuit nor the Puerto Rican conmonweal t h
courts have determ ned the pricing behaviors covered by § 264. DIM
contends that the statute prohibits charging either less or nore

for goods in Puerto Rico. Thus, DIMargues that the district court
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erred when it viewed the statute as an anti-dunping statute that
prohibits only the charging of lower prices in Puerto Rico.
Finally, DIJM argues that 8 264 is clear on its face and that we
should thus refrain from examning its legislative history. W
di sagree -- as will be explained, we find the statute anbi guous and
turn to other sources for aid in construction.

A. Ambiguity

Section 264 states:

It shall be unlawful to sell, contract to

sell, offer to sell, or participate in any

step for the sale of articles in Puerto Rico,

after maki ng due allowance for differences in

costs incident to the delivering of goods in

Puerto Rico and the costs of handling such

goods in Puerto Rico, at prices which are

substantially different fromprices charged or

quoted by such sellers for goods of the sane

grade or quality to buyers |ocated outside of

Puerto Rico, when such difference in price is

granted wth the purpose of destroying

conpetition or elimnating a conpetitor

| ocated in Puerto Rico.
10 P.R. Laws Ann. 8§ 264. Although DIMwoul d have us consider only
the whether the phrase "prices which are substantially different”
("different price |anguage”) could, on its face, apply to the
chargi ng of higher and | ower prices, we nust consi der the phrase in
the context of the entire statutory provision in order to determ ne
if the statute covers situations such as the one alleged here.

See, e.qg., Allied Chem and Al kali Wrkers of Am Local Union No. 1

v. Pittsburgh Plate d ass Co., 404 U. S. 157, 185 (1971) (indicating

that courts "nust not be guided by a single sentence or nenber of
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a sentence, but | ook to the provisions of the whole | aw') (internal
quotations and citations omtted).

We begin by noting that the different price | anguage does
not appear anbi guous when considered in isolation. Unli ke the
Federal Anti-Dunping Act of 1916, which the district court viewed
as a nodel for this statute, there is no specific prohibition
agai nst charging "a price substantially less" in Puerto Rico --
instead the l|egislature chose the broader term "substantially
different," which could cover both higher and |ower pricing.?
Al though it my appear quite obvious that the word "different”

coul d enconpass both higher and | ower prices, this does not nean

3 The Federal Anti-Dunping Act reads in pertinent part:

It shall be wunlawful for any person inporting or
assisting in inporting any articles from any foreign
country into the United States, commonly  and

systematically to inport, sell or cause to be i nported or
sold such articles within the United States at a price
substantially less than the actual narket value or
whol esale price of such articles, at the tinme of
exportation to the United States, in the principal
mar kets of the country of their production, or of other
foreign countries to which they are commonly exported
after adding to such market value or whol esale price,
freight, duty, and ot her charges and expenses necessarily
incident to the inportation and sale thereof in the
United States: Provided, That such act or acts be done
with the intent of destroying or injuring an industry in
the United States, or of preventing the establishnment of
an industry in the United States, or of restraining or
nonopol i zing any part of trade and comrerce in such
articles in the United States.

15 U.S.C. § 72 (2003) (enphasis added). Cearly, the Puerto R can
| egislature did not nerely adopt the provision whol esale, but
rat her changed significant portions of it.
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that the statute is unanbiguous and that it clearly enconpasses
DIM s claim

Wien we consider whether the statute as a whole
enconpasses DIMs claim its anbiguity energes. In particul ar
here we have a situation where the alleged price discrimnationis
having a potential detrinental effect not on the seller's
conpetition (horizontal conpetition or conpetitors), but rather on
the buyer's conpetition (vertical conpetition or conpetitors). On
its face, the statute does not clearly enconpass clains involving
harm to vertical conpetitors caused by the charging of higher
prices in Puerto Rico.

The Robinson-Patman Act, on which this statutory
provi sion was | oosely nodel ed, * has been applied to secondary |ine
conpetition and does explicitly cover effects on non-sellers. See
15 U S C 8§ 13 (2003) (stating "[i]t shall be unlawful for any
person engaged in commerce . . . to discrimnate in price between
di fferent purchasers of commodities of |ike grade and quality
where the effect of such discrimnation may be substantially to
| essen conpetition or tend to create a nonopoly in any |ine of
commerce, or to injure, destroy, or prevent conpetition with any
person who either grants or knowi ngly receives the benefit of such

di scrimnation, or with custonmers of either of thent).

4 See Arturo Estrella, Antitrust Law in Puerto Rico, 28 Revista
del Col egi o de Abogados de Puerto Rico, 505, 624-25 (1968).
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State statutes that cover behavior affecting secondary
line conpetition do not typically have explicit terms to that
effect -- quite the contrary, where secondary line conpetition is
not covered, the statutes are explicit. See, e.qg., Cal. Bus. &
Prof. Code 8§ 17040 (2003) (prohibiting price discrimnation in a
given locality by "any person engaged in the production,
manufacture, distribution or sale of any article or product of
general use or consunption, with intent to destroy the conpetition
of any regul ar established deal er in such article or product”); see

also Erwin S. Barbre, Annotation, Validity and Construction of

State Statutes Forbidding Area Price Discrimnation, 67 AL.R 3d 26

(2001) (citing only three cases involving a finding that state
statutes did not apply to secondary line conpetition). Absent an
explicit termto the contrary, 8 264 could apply to secondary |ine
conpetition, thus enconpassing DIMs claim It is precisely
because the statute could but does not explicitly enconpass DIM s
claimthat consultation of other sources would be not only prudent,

but necessary. See, e.q., United States v. ONeil, 11 F.3d 292,

297-98 (1st Cir. 1993) (noting that "anbiguity is commonly thought
to exist when statutory |language is susceptible to differing, but

nonet hel ess pl ausi bl e, constructions").



B. Legislative History

As wll presently be seen, the legislative history®
clarifies that the different price | anguage was neant to apply only
to the charging of |lower prices. Al though on its face the
different price |language may appear to include the charging of
hi gher or |lower prices, "[e]ven the nost basic general principles
of statutory construction nust yield to clear contrary evi dence of

| egislative intent.” National R R Passenger Corp. v. Nationa

Ass'n of R R Passengers, 414 U. S. 453, 458 (1974). |Indeed, the

First Crcuit has "overridden literal |anguage where it appeared

i nadvertent and undernm ned [the | egislature's] aim" United States

v. Estrella, 104 F.3d 3, 8 (1st Cr. 1997).

The legislative history supports a narrow reading of
8§ 264 as an anti-dunping statute. Most persuasively, a section in
the Senate conmmittee report indicates that "[t] he purpose of this
section is not to prevent merchandi se fromentering Puerto Rico at
prices that are |lower than those prevalent in other markets. The
prohibition is Iimted to classic dunping.” Diario de Sesiones,

Vol. XVIll, at 1708.

> W assune that the official translations included in the record
contain all relevant portions of the legislative history. See,
e.q., Estades Negroni v. Assocs. Corp. of N. Am, 2003 U S. App.
LEXI S 20066, *11 (1st Gr. 2003) (reiterating that ""this Court may
not consider non-English docunments wunless a translation is
provided' ") (quoting Ranps-Baez v. Bossol o-Lépez, 240 F.3d 92, 94
(st GCr. 2001)).
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Simlarly, an article witten by Arturo Estrella, the
then Deputy Secretary of Justice, a few years after the enactnent
of 8 264 indicates that the law s "main purpose - though not the
exact wording - coincides with that of the United States Anti-
Dunpi ng Act of 1916, prohibiting inportationinto the United States
of articles for sale at prices that are less than their narket
value outside the United States . . ." Arturo Estrella, Antitrust

Law in Puerto Rico, 28 Revista del Col egio de Abogados de Puerto

Ri co 505, 624-25 (1968). According to DIM the fact that this is

the nain purpose of the statute allows for the interpretation that

8 264 al so applies to the chargi ng of higher prices in Puerto Ri co.
If one reads the entire excerpt, however, it is clear that this
reading is not possible because Estrella states, "The phrase
"substantially different' was used with the intention of outlaw ng

"l ower prices. Id. (quoting Diario de Sesiones, Vol. XVIiIIl, at
1708) .

Al though there are only limted portions of |egislative
history in the record,® those excerpts indicate that the statute

was neant to apply only to lower prices. W interpret the statute

6 Only Tex-Shield has provi ded excerpts of |egislative history for
this Court's consideration. In its response brief, DIM nerely
anal yzes the excerpts provided by its opponents and does not bring
to the Court's attention any other relevant portions of the
| egi slative history. Previously, DIMrelied on a plain | anguage
argunent rather than resorting to legislative history, which
certainly suggests that there is little or no history to support
DIMs interpretation.
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narromy and hold that it does not enbrace the charging of higher
prices by a supplier to a Puerto Rican conpany. Dunpi ng behavi or
is not alleged here, thus DIM has failed to state a valid claim
under the statute and the district court properly dismssed the
conplaint.’

ITII. Conclusion

For the foregoi ng reasons, the district court's di sm ssal
of the conplaint is affirned.

Affirmed.

" Wth regard to the issue of whether the statute applies to
vertical conpetition, none of the excerpted portions of the
| egi slative history brought to the Court's attention address the
I ssue. W need not decide if the statute covers both vertical and
hori zontal conpetition, however, because we find that only cases
involving the charging of lower prices in Puerto R co can be
brought under the provision.
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